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SR-NYSE-2015-02; Amendment No. 2 

New York Stock Exchange LLC (the “Exchange”) hereby amends SR-NYSE-2015-02, as 
amended by Amendment No. 1 thereto (collectively, the “Filing”) as follows: 

The Exchange proposes to amend the Filing to clarify the rule text in three ways.   

First, the Exchange proposes to amend the rule text to make clear that it is not intended 
that an Early Stage Company should be able to rely on the proposed exemption to fund an 
acquisition of stock or assets of another company that would otherwise require 
shareholder approval under Section 312.03(b).  The concern is that a listed company 
might sell its securities to a Related Party and then use the proceeds to acquire stock or 
assets from a company in which that Related Party had a direct or indirect interest.  
Permitting this sort of two-step transaction would effectively enable companies to utilize 
the proposed exemption for acquisition transactions rather than capital raising and is 
inconsistent with the intended purpose of the exemption. 

Second, the Exchange proposes to include a statement in Section 312.03(b), as amended, 
that will codify the Exchange’s long-standing policy that any sale of a listed company’s 
securities to a director, employee, or other service provider at a below-market price 
constitutes equity compensation under Section 303A.08 of the Listed Company Manual 
and is therefore subject to the shareholder approval requirements under that rule.  The 
rule text will also specify that this shareholder approval requirement will continue to be 
applicable to sales by Early Stage Companies to directors, employees, or other service 
providers notwithstanding the fact that such sales would otherwise be exempt under the 
proposed amendment. 

Third, the Exchange proposes to include a statement in Section 312.03(b) reminding 
listed companies that, shareholder approval of any issuance  is required if any of the 
subparagraphs of Section 312.03 require such approval, notwithstanding the fact that the 
transaction does not require approval under Section 312.03(b) or one or more of the other 
subparagraphs.  The Exchange believes it is important for Early Stage Companies to be 
aware that the proposed exemption would not relieve them of their responsibility to 
obtain shareholder approval pursuant to Section 312.03(c) if a proposed transaction could 
result in the issuance of shares representing 20% or more of the company’s then 
outstanding common stock or pursuant to Section 312.03(d) if the proposed transaction 
gave rise to a change of control. 

The proposed text of Section 312.03(b)(3) included as Exhibit 5 to the Filing is amended 
by the addition of the following additional paragraphs at the very end of Section 
312.03(b)(3): 

The exemption in the preceding paragraph will not be applicable to a sale 
of securities by the listed company to any person subject to the provisions 
of this Section 312.03(b) in a transaction, or series of transactions, whose 
proceeds will be used to fund an acquisition of stock or assets of another 
company where such person has a direct or indirect interest in the 
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company or assets to be acquired or in the consideration to be paid for 
such acquisition. 
 
The sale of stock to a Related Party that is an employee, director or service 
provider is subject to the equity compensation rules in Section 303A.08 of 
the Manual.  For example, a sale of stock by an Early Stage Company to 
any of such parties at a discount to the then market price would be treated 
as equity compensation under Section 303A.08 notwithstanding the 
exemption from shareholder approval provided under Section 
312.03(b).  Consequently, the company would be required to either: (i) 
obtain shareholder approval of such sale, or (ii) issue such shares under an 
equity compensation plan that had previously been approved by 
shareholders and for which shareholder approval under Section 303A.08 is 
not otherwise required.  Moreover, shareholder approval is required if any 
of the subparagraphs of Section 312.03 require such approval, 
notwithstanding the fact that the transaction does not require approval 
under this subparagraph or one or more of the other subparagraphs.  (See 
Section 312.04(a).) 

The Exchange believes that the proposed rule change, as modified by this amendment, is 
consistent with the requirement of Section 6(b)(5) of the Securities Exchange Act of 
19341 (“Act”) that an exchange have rules that are designed, among other things, to 
prevent fraudulent and manipulative acts and practices, to promote just and equitable 
principles of trade, to remove impediments to, and perfect the mechanism of a free and 
open market and, in general to protect investors and the public interest.  The amendment 
seeks to clarify: (i) the fact that the proposed amendment is inapplicable where the 
proceeds of a transaction will be used to fund an acquisition where the Related Party 
purchasing securities from the company has an interest in the acquisition consideration; 
(ii) that sales of a listed company’s securities at a below-market prices to directors, 
employees, or other service providers are equity compensation for purposes of Section 
303A.08, even if otherwise exempt from shareholder approval under the proposed 
amendment; and (iii) that the fact that a transaction is exempt from shareholder approval 
under one of the subparagraphs of Section 312.03 does not render it exempt from such 
requirement under the other subparagraphs of the rule. The Exchange believes there was 
a potential ambiguity in Exhibit 5 to the Filing that could result in uncertainty as to which 
transactions the Exchange proposes to exempt from shareholder approval.  The Exchange 
believes that clarifying this ambiguity will ensure that listed companies and investors 
have accurate and complete information about the Exchange’s rules and therefore 
promotes just and equitable principles of trade, remove impediments to a free and open 
market and protect investors and the public interest.     

All other statements and representations in the Filing remain unchanged as stated therein 
and no other changes are being made.  A consolidated Exhibit 5 is included as a part of 
this Amendment No. 2, showing all changes proposed by the Filing, including by 
Amendments No. 1 and 2 hereto. 

1 15 U.S.C. 78f(b)(5). 
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EXHIBIT 5 

Additions underscored 
Deletions [bracketed] 

 
NYSE Listed Company Manual 

 
***** 

 
Section 3—Corporate Responsibility 
 

***** 
Sec. 312.03 Shareholder Approval 

***** 

(b) Shareholder approval is required prior to the issuance of common stock, or of 
securities convertible into or exercisable for common stock, in any transaction or series of 
related transactions, to: 

(1) a director, officer or substantial security holder of the company (each a "Related 
Party"); 

(2) a subsidiary, affiliate or other closely-related person of a Related Party; or 

(3) any company or entity in which a Related Party has a substantial direct or indirect 
interest; 

if the number of shares of common stock to be issued, or if the number of shares of 
common stock into which the securities may be convertible or exercisable, exceeds either 
one percent of the number of shares of common stock or one percent of the voting power 
outstanding before the issuance. 

However, if the Related Party involved in the transaction is classified as such solely 
because such person is a substantial security holder, and if the issuance relates to a sale of 
stock for cash at a price at least as great as each of the book and market value of the 
issuer's common stock, then shareholder approval will not be required unless the number 
of shares of common stock to be issued, or unless the number of shares of common stock 
into which the securities may be convertible or exercisable, exceeds either five percent of 
the number of shares of common stock or five percent of the voting power outstanding 
before the issuance. 

In addition, the provisions of this Section 312.03(b) will not apply to the sale of stock for 
cash by an Early Stage Company to (i) a Related Party, (ii) a subsidiary, affiliate or other 
closely-related person of a Related Party; or (iii) any company or entity in which a 
Related Party has a substantial direct or indirect interest, provided that the Early Stage 
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Company’s audit committee or a comparable committee comprised solely of independent 
directors reviews and approves of all such transactions prior to their completion. 

The exemption in the preceding paragraph will not be applicable to a sale of securities by 
the listed company to any person subject to the provisions of this Section 312.03(b) in a 
transaction, or series of transactions, whose proceeds will be used to fund an acquisition 
of stock or assets of another company where such person has a direct or indirect interest 
in the company or assets to be acquired or in the consideration to be paid for such 
acquisition. 

The sale of stock to a Related Party that is an employee, director or service provider is 
subject to the equity compensation rules in Section 303A.08 of the Manual.  For example, 
a sale of stock by an Early Stage Company to any of such parties at a discount to the then 
market price would be treated as equity compensation under Section 303A.08 
notwithstanding the exemption from shareholder approval provided under Section 
312.03(b).  Consequently, the company would be required to either: (i) obtain 
shareholder approval of such sale, or (ii) issue such shares under an equity compensation 
plan that had previously been approved by shareholders and for which shareholder 
approval under Section 303A.08 is not otherwise required.  Moreover, shareholder 
approval is required if any of the subparagraphs of Section 312.03 require such approval, 
notwithstanding the fact that the transaction does not require approval under this 
subparagraph or one or more of the other subparagraphs.  (See Section 312.04(a).) 

***** 

[Limited Transition Period 

Prior to December 21, 2006, this rule included an exception from the required 
calculations for issuances of treasury stock. In light of companies' need for certainty 
when planning a transaction involving the issuance of shares, if a company has executed 
a binding contract prior to October 23, 2006 with respect to the issuance of common 
stock, the existing treasury share exception will continue to be available for the 
transaction even though the transaction does not close until after the date the SEC 
approval of this proposed rule change.] 

312.04 For the Purpose of Section 312.03 

For the purpose of Section 312.03: 

***** 

(j) The issuance of shares from treasury is considered an issuance of shares for purposes 
of Section 312.03. (See Section 703.01, Part 1, of the Listed Company Manual regarding 
required notice to the Exchange of issuance of shares from treasury.) 
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(k) “Early Stage Company” means a company that has not reported revenues greater than 
$20 million in any two consecutive fiscal years since its incorporation and any Early 
Stage Company will lose that designation at any time after listing on the Exchange that it 
files an annual report with the SEC in which it reports two consecutive fiscal years in 
which it has revenues greater than $20 million in each year. 

***** 
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