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PRESENTATION
Scott Cutler: Hi, my name is Scott Cutler.  I am an Executive Vice President with NYSE Euronext, and I would like to welcome everybody to this webcast on Proxy and Shareholder Communications Process.  The NYSE recognizes the proxy and shareholder communications process is complex, time consuming and yet a critical undertaking for many of our issuers in the investor community as well as broker/dealers.  We are interested in hearing your views on this process, which is the reason we are putting together this webcast today.  Just to get a little bit of background, the NYSE's rule filing to amend 452 to eliminate discretionary voting on the election of directors were published in the federal registry.  

By way of background, this filing reflects the work of the NYSE's proxy working group, which was first convened back in April of 2005.  The rule changed what's originally submitted to the SEC in October 2006 with an amendment to exclude investment companies, which was filed in May of 2007.  And the proposal has been held by the SEC in connection with their broader review of shareholder access issues.   The SEC's deadline for comment letters relative to this amendment to eliminate discretionary voting on the election of directors ended on March 27.  The SEC requested an extension for their review until April 24 and requested another extension taking this out until May 8.  So, coming up pretty soon. 

Many of the comment letters that we received and the SEC received stressed a focus on undertaking a more holistic view of the overall proxy process.  And during its deliberations, the proxy working group together with the NYSE recognizes the intricate nature of the entire process and published as part of this report a series of recommendations, many of which apply to today's environment.  
We agree with the comment letter of the proxy working group and many of the comments submitted by many companies that the SEC should look at this entire process holistically and not just look at Rule 452 alone.  Rule 452 was -- the process around Rule 452 was undertaken because it was felt that the election of directors itself was such an important event in the life of a company that it could no longer be seen as just a routine matter and further was also being critical to the election of directors that votes be cast by actual investors with an economic interest, not just by brokers.  

The NYSE also understands that this rule change may cause some companies to incur additional costs and complexities and challenges. And we hope that through this discussion, as well as more discussions coming out of the proxy working group in this process, that we can work together to find more ways to mitigate these costs and challenges, as well as opening up this to be a more holistic process.  This webcast is really a result of those letters and comments received by many of you that are participating today and we thank you for that, and we hope to really initiate this broader dialogue.  
And so with that, I want to introduce the moderator for the panel today, a good friend, TK Kerstetter, who is the President and CEO of Corporate Board Member Magazine.  TK? 

TK Kerstetter: Thank you, Scott.  I am all miked up and ready to go here.  It's a pleasure to serve as your moderator for today's prestigious panel. And without further ado, let me introduce the experts that will be commenting on this amendment to Rule 452 and the overall issue about discretionary voting for the election of directors.  I daresay we may get off that topic a little bit with the Schumer bill of rights that has been proposed at least in public relations form. That certainly affects us as well.  

But, let me take a second and introduce this panel of experts.  To my left and going down the row -- first of all, we're joined by David Berger, who is partner in Wilson Sonsini Goodrich and Rosati.  Next to him on his left is Peter Clapman, the President and CEO for the Governments for Owners USA.  Next to him is Beverly O'Toole, the managing director and associate general counsel of the Goldman Sachs group.  
Next to her is Michael McAlevey, who is the Vice President and Chief Corporate Securities and Finance Counsel for General Electric Company, and joining us via audio is Kurt Stocker, Visiting Professor, Northwestern University's Medill School of Journalism, and he was the Chairman of the NYSE Individual Investor Advisory Committee.  Kurt, can you hear us? 

Kurt Stocker: I can, thank you. 

TK Kerstetter: Okay, welcome.  Let me start this off, David, if you could -- I know Scott gave a little review of the amendment 452, but could you just for our audience purposes, could you just explain and make sure that everybody is on the same page before we look down this row of constituencies and sort of get their opinions?  

David Berger: Sure, TK, thank you.  Rule 452 has been in place in one form or another at the NYSE for more than 70 years.  It is also known as the ten-day rule.  The idea is that on routine matters, matters of a non critical nature for a corporation, that beneficial owners, if they do not return their proxy cards within ten days of the date of a shareholder election, that the brokers may vote their proxy cards on behalf of the beneficial owners.  

Over the years, Rule 452 has been amended a number of times to increase the number of issues that are considered to be non-routine matters.  Currently, there is 18 items that are now considered non-routine that brokers are not allowed to vote for. And the current amendment, or the proposed amendment, would make the election of directors in an uncontested election to be a non-routine matter.  
Already, if there is a contested election -- if there is a proxy contest for directors, brokers are not allowed to vote.  But now, as Scott indicated, the view is that even the uncontested election of directors is such a critical event in the life of a corporation that that matter too would be considered non-routine such that the broker vote would not be eligible for that matter.  

TK Kerstetter: Well, I am sure the advisory group had a lot of issues to deal with relative to the constituencies that might be affected by this. 

David Berger: We did indeed.  And as Scott indicated, when the proxy working group was putting its recommendations together, the report of the proxy working group actually consists of a number of specific recommendations that cover the whole range of the proxy voting process, including such issues as shareholder -- issuer access to the shareholders as well as initial communication process, as well as a number of other matters.  
And the view of the proxy working group that was expressed both in the report as a whole as well as the addendum and most recently, in the comment letter to the SEC in connection with the proposed amendment to Rule 452, is that the SEC should really look at this process holistically and take a look at the entire proxy system, which has a lot of good aspects to it, but a lot of aspects that are in need of improvement and view it in a way so that all of these changes can be made as a whole, because making changes one at a time really creates some risks in the process. 

TK Kerstetter: Well, I am sure there was some great debate and I would like to hear from some of the parties that represent the constituencies.  And, Peter, since you are close to me, I am going to let you start with that, and you probably are representing sort of the investor and certainly the individual investor as well.  That is probably the institutional.  But, how is -- talk about 452 as far as your constituency goes. 

Peter Clapman: Well, thank you very much for the opportunity to speak on this issue.  This has been an issue before the New York Stock Exchange for quite some time.  When it first emerged, I think I was put on the committee as the Head of Corporate Governance at TIAA-CREF, a major institutional investor, of course.  And what I do now is try to represent the views of at least a reasonable group of institutional investors on this issue.  
To me, what is at stake in -- the question of 452 was inevitable, once majority vote became the coming means and practice and process for electing directors in companies in the United States.  Previously, investors felt disenfranchised from the whole question of their role in terms of electing directors.  Theoretically, they always did elect directors.  But shareholders, until the advent of majority vote, really did not have an effective say. 

Once majority vote began to be utilized by most of the large corporations in America, and I would say is the coming process in virtually every company in America, the question of who is voting and how those votes are counted obviously came to the floor.  Now previously, broker votes were counted.  People did not pay too much attention to them.  But probably when the Disney vote occurred about three years ago, and at least one director was elected only with the votes of broker votes, it shed a spotlight on 452. And I thought the New York Stock Exchange did a wise thing to convene a proxy working group.  
We had internal debates as to many of the issues.  But I think for the institutional investor community and I would say for investors generally, the key thing is to have the votes count right now only by those shareholders that actually give their vote in an affirmative way.  And allowing brokers to cast votes for people who did not cast an affirmative point of view on that really did not work in an age when majority vote was going to prevail.  

So I think it is a practical matter.  Nobody would, in today's environment, believe that broker -- that election of directors is a routine matter anymore.  It is a key thing for both shareholders and for management. And I think 452 -- once majority vote began to prevail as it does now, inevitably had to be changed and I think that is the prevailing view of shareholders. 

TK Kerstetter: Thank you, Peter.  Beverly, you probably could wear multiple hats, but you are here representing the brokers for the purposes of this webcast.  And -- talk about the amendment as it relates to the brokers.  

Beverly O'Toole: Well, thanks, TK.  I think the brokers don't have the same skin in the game on this issue, obviously, as issuers clearly do and obviously investors do.  We want to make sure our clients' interests are met, and we want to make sure we play whatever role is possible to help our clients vote easily, to help issuers get their quorums that they need, to help issuers get proposals past and get the retail vote out.  The problem has been, obviously, the retail vote apathy.  

The one thing I would point out that brokers feel strongly about is that the current system isn't broken.  You don't need to overhaul the entire system.  There are improvements that can be made and should 452 go away for director elections, there are improvements that must be made, because the solicitation costs could go through the roof.  
And the brokers stand ready to work with the issuers on a number of things that can be done.  But there are various things that we don't think should be done.  Issuers communicating directly with their shareholders is a bit of a problem, because as far as brokers see it from their clients, the clients are very interested in getting information from their brokers.  They don't want to be communicated with directly by the issuers for the most part.  They know how to reach the issuers if they want to make it with the issuers.  

But something has to change if issuers need to reach out to their shareholders to either get out the vote or make sure they are educated on issuers that they are voting on.  I don't think that communication is going to really move the dial for retail investors, but obviously those institutional investor communications that are needed as well.  

The other big issue that the brokers have is the privacy concern.  So the debate about the objecting beneficial owners and the non-objecting beneficial owners or OBOs and NOBOs, as they are known, is a very important one.  Those clients that actively choose to be OBOs and not have their identifies known to issuers feel very strongly about that, and we do feel that there are in place very good methods of communication going through the brokers and again, we stand ready to help improve as necessary.  

But to talk a little bit about 452 specifically and there are other options besides just doing away with broker voting for director elections, you could keep it in place for director elections and only have it removed in a just vote no campaign situation, although that would take a definition of a just vote no campaign, and we hit an obstacle in the proxy working group when we tried to think about that.  

There is also a proportional voting.  I am personally a big fan of proportional voting.  It is being done right now via 11 brokers, and when the proxy working group first started discussing it, it was a theoretical concept.  Now we have two proxy seasons under our belt with results, and I think that the results have shown nothing drastic.  It really does mirror the actual voting results, and I think it is a very good way for not only the quorum issues, but also a good way for the retail investors to have their voices heard, many of them obviously just being too busy to speak up and to vote. 

The other, I guess last thing I will point out before I hand it over is client-directed voting is another concept that has been discussed.  This is, unlike proportional voting, this would be with standing instructions given by clients to their brokers.  The clients would basically tell their brokers how they wanted the brokers to vote on all issues on director elections, on ratification of auditors and on certain categories that were definable.  
So, management proposals on -- advisory votes on exec comp would be a pretty finite law, or certain shareholder proposals on cumulative voting or a simple majority vote -- standard governance proposals that do come up from time to time.  Those instructions would stand, but the client would absolutely be able to override those votes at any time, and that would be a much easier way to get those votes cast without the retail investors, in particular, having to take action for each of the companies in their portfolio. 

TK Kerstetter: Thank you, Beverly.  We will move on to Michael now. And, Michael, I think I am correct that you were not part of the working proxy group, but are here for the purposes of this webcast to represent, if you will, the companies and the boards themselves.  So on your best review, relate to our audience the impact of 452 as you see it on the companies and the boards.  

Michael McAlevey: First of all, not all companies are created equal in this respect.  The greatest impact that this change would have is on those companies that have a very large retail base that is held through the Wall Street or through the brokerage firms.  There are many companies that have a much higher concentration of institutional share ownership, which has historically voted in director elections and other matters put before the shareholders.  So, it is not a monolithic population here.  The impact will differ.  

I think that what most issuers are going to focus on, once they have an opportunity to digest this and again, not all are created equal.  Some are a little further ahead in understanding this in contrast to some others, but once they get to it, I think what they are going to be thinking is changes to 452 is an interesting thing and it is an important thing.  But really, there is a broader debate that should be taking place.  And that is, what are the ways that we can get more voter participation in director elections or in voting in elections generally?  
And there is -- issuers are going to begin to focus on the tools that may be available.  Whether 452 stays as it is or whether it is amended, in a sense, either way, you are going to have skewed results in that you are not going to have the entirety of the shareholder base represented in these elections.  So I think issuers are going to begin to think about what are the bridges, the possible bridges, realizing that we can't be perfect, what way can we be less imperfect?  

And this ties into what Beverly was saying.  Ideas like proportional voting by the brokers, ideas like client-directed voting, although there is lots of issues that need to be worked through on that.  And in addition, are there ways that the SEC can provide some help by amending some of its rules that would allow companies to have access to lists of the broker's customers and the company's shareholders.  
And in addition, to promote the ability of companies to be able to communicate directly with their shareholders, either sending them -- including sending them proxy information.  So I think those are the sorts of things where issuers are going to move constructively toward whether the best ways that we can try to get the most shares represented possible in director elections.  

TK Kerstetter: Thank you, Michael.  And last in our group here, I am going to call on Kurt.  Kurt, you had the benefit of being the chair of the individual investor advisory committee.  You probably represented a lot of constituencies by serving as that chair, so we are anxious to hear your comments as well relative to the impact of the amendment in 452.

Kurt Stocker: Thank you, TK.  Any discussion with what individual investors want or will do baits a better decision of who they are, and individual investors are no longer just retail investors.  Almost all the shares in our issuers' companies can be traced to individual owners, either directly or through individual accounts or trade through their intermediary, 401k mutual funds and institutional investors.  
But like the individual investor owners, the proxy policies that provide guidance to those institutions on how to vote needs more attention and input from those individuals to the institutions to help craft and monitor the voting guidelines.  What is on the table now regarding proxies is very encouraging and potentially, I think, very energizing for investors.  Making director voting non-routine should have an enormous impact on investor governance.  
Add to that as you have been talking, a growing number of companies with majority voting and proposals of executive compensation or performance goals has further potential to gain attention of these individual beneficial owners who seem to have some real issues with their companies and their loss of equity.  

Secondly, the research that was done by this committee on the whys and hows of individual investor behavior surrounding their understanding of both the process and the outcome of proxy voting, it can be interpreted in different ways.  The report sees a general lack of understanding in the investor community and recommends the need for a wholesale education effort.  Clearly, a more directed and coordinated education partnering is necessary and not all that difficult with the plethora of organizations that focus on investor education.  
What is lacking probably is not funds or distribution channels, but sort of focus and coordination.  I think the real conclusion is that they have had a lack of interest in proxies because historically, we have only asked them to vote for public accounting firms and a gang of directors, whereas instead, plurality voting, they could really not out -- impact the income.  Not a surprise that they've lost interest.  
The elimination of broker voting for directors can and should be a catalyst to involve them.  They gain the ability to weigh in on key issues that seem to be bothering investors, how individual compensation committee members are paying executives or nominating committees on who they bring on or don't bring on the board. 

Investors are empowered, and I suspect that it will alter some of the committee conversations and potentially their views.  But probably the second and the second but here, as Michael opined, is that the investors must have more direct access to and from their insurers.  If the investors has to vote on individual board members, they will require more information, especially if the SEC increases access to the proxy.  The companies must be able to talk directly to their owners without brokers or intermediaries that add expense and, frankly, retard communications, which brings us to, as Beverly was talking, the OBO/NOBO designations.  

The individuals claimed in the research then when they opened accounts that either they didn't understand, or some claimed they were never asked about whether they wanted information directly from the companies or they wanted to be objecting beneficial owners.  About 70% of those investors are currently registered as objecting beneficial owners.  But the same research indicated that either most didn't understand, and when we asked them again as part of the research, the numbers flipped and about 70% said they would not object and the remainder said they would remove their objection if it cost them something to remain anonymous.  

We need to either redo this whole process with better communications as to the meaning of the designations, make non-objecting the default or get rid of the program directly.  Individual investors have been marginalized because they have been underwhelmed with the current proxy process.  I think it is up to the SEC to clear up the communications channels between the issuers and the individuals, and it's up to the whole lot of us to give these same individuals a lot more education and encouragement.  Thanks, TK. 

TK Kerstetter:  Thank you, Kurt.  Michael, there seems to be a logical question that comes up to this, at least when I look at it from Corporate Board Member Magazine.  And that is that, this is not without -- doesn't seem to be without some risk if sort of things -- certain things fall into place.  We know that Mary Schapiro, new at the SEC, is interested in opening up the proxy.  We see the bill of rights now coming.  
You could see a scenario where this could put boards at some risk of some change in their membership.  So what -- how do you deal with the downside of this and is that why everybody is pushing for this holistic view of all the issues that need to be taken at once, not independently? 

Michael McAlevey: Yes, I think from the issuers and the board's perspective -- just a moment on what I think are the risks.  Clearly, the shareholders that do vote and the predominance in several -- in many companies is institutions.  Those who do vote in a sense, they will have more influence, because the people who don't vote have now been excluded from the equation, from the fraction.  
In addition, those institutional investors who rely upon third party advisors to help them -- provide them with suggestions on how to cast their votes, there will be more influence for those proxy advisory firms.  There will be more cost for companies.  Companies are going to bear the disproportionate cost here for educating the investors and I think also communicating with them.  

From the board's perspective, I think what you may see, if all of these initiatives that relate to the election of directors come together, is that it could result in what people worry about has already afflicted much of board and executive decision making, which is short-termism.  
If directors feel that every year, they are going to be seeking -- they are going to be in a contested situation, that may cause them to make decisions so that they can be elected for the next year, in contrast to looking three to five years down the road as for the strategic direction that the company should be going in and making decisions, sometimes tough decisions, that have short-term, medium or detrimental effects, but long-term, may be the right thing for all the investors.  That's what I worry about, and these are some of the concerns that I think issuers and board are going to have. 

TK Kerstetter: Well, let me ask some of the panel members, because this had to be a topic that was discussed.  Peter, we will start with you.  

Peter Clapman: Yes, well I think first of all, the balance between boards and investors very much is going to change regardless of what happens immediately on 452.  There are issues out there in terms of the new Delaware statute, which enables shareholders to consider whether they wish to have a form of proxy access where there is reimbursement if there are contests.  One thing about the Delaware approach which I think is really positive, it leaves it up to boards and shareholders to decide what it is they want to do in this area.  

And I think one of the problems that now is being redressed is that in the past, basically shareholders in terms of that balance did not have the ability to actively engage with boards in any positive way because of the lack of clout.  And as Michael has said, that has changed.  But what I would urge for the issuer community is to, first of all, appreciate that not all institutional shareholders are a monolith.  

There are different approaches in terms of what institutional investors want.  Different investors want different things.  I think most of them -- and I included when I was working at TIAA-CREF and my current role at Governments for Owners, we try to be reasonable in terms of the long-term interests of the company.  I think we do not just rely on third party advice.  
I think what issuers really have got to do is appreciate that there is now very different constituencies among the investors, to engage with those investors that will act constructively with them.  And I think if issuers think of it in those terms and have good dialogue between the boards, management and institutional investors, some of these issues will be less of a problem to the economy than maybe is feared. 

TK Kerstetter: David? 

David Berger: So, I agree with much of what Peter has said, but I also tend to look at these things in a historical context.  There was a time not that long ago when institutional investors didn't vote.  And that was changed when we passed a law that required institutional investors, pension funds primarily, to vote and as a result of that, we had some of these institutional advisory firms that were created precisely because all of the sudden, these pension funds were overwhelmed with the number of proxies that they were dealing with and they needed help, frankly, to vote and to get involved in the process.  

We are now in a situation where we are looking at changing the system so that individual investors are going to be, as Kurt said, required to get involved in some way or another.  And again, we need to reassess the system and try and figure out how we can actively engage the individual investor.  It is not going to be, I suspect, through the mandatory process that we did with the institutional investor, where we forced them to become involved by passing a law.  
And I think that law, frankly, has had some difficult consequences by encouraging, in many ways, the short-termism that Michael has been speaking of.  So, I think -- this is why I feel we need a holistic solution.  We are really at a crossroads in the proxy system and in the governance system as a whole, where we really need to figure out how we are going to engage the entire investor community into the system. 

TK Kerstetter: Yes? 

Beverly O'Toole: Just follow on for that, my personal view is that education isn't going to do it.  There are many retail investors who have no interest in voting their shares on a regular basis if it means reading proxy statements and actually turning to websites or telephone or the mail to vote.  And there is a very interesting comment letter that an individual from Pittsburgh submitted, where he basically says, I don't have the time.  I vote with my feet.  If I buy shares in the company, I agree with what management is doing.  If I disagree -- if I start to disagree, I will sell.  But if you don't have broker voting where the broker votes my uninstructed shares, I will feel disenfranchised.  

So there are examples, and I guess we don't really hear enough from retail investors, because they are not represented as well on some of the panels, but we really want to hear what they want.  We have a lot of constituents talking about how to deal with retail voters apathy and how should we vote the uninstructed votes of retail voters.  But really, we should be asking the retail voters that question.  

And I do think that especially -- I think the biggest issue is majority voting.  So many companies have adopted majority voting on a voluntary basis, and you have a perfect storm of if RiskMetrics or other advisory groups recommend against a director and that particular company has a significant retail vote population and we have majority voting in place, you are going to have failed elections with holdover directors and --. Or, you are going to have solicitation costs go through the roof.  And those are just difficult situations to put together.  

TK Kerstetter: Well, let me advise those that are watching this webcast, if you believe that there is a way that you are permitted to ask questions of this panel.  And we encourage you to do that.  Hopefully, we will have time to address some of those questions.  So, feel free to submit those.  
Kurt, I want to turn to you and ask you this question.  I think we are all on board that this is an overall issue, but coming out of the advisory group, if you had the chance to sit down with the SEC, Mary and her team, what would you as chairman of this group, what would you pass along that needs to be done not only around 452, but sort of around this whole issue? 

Kurt Stocker: Well probably two things, TK.  The first, and probably David and others are tired of hearing me say it, but I think somebody and it could be the SEC needs to pull together all of the organizations that are now communicating with individual investors and let's make some sense out of it and coordinate some efforts in talking to them.  
Because the research that exists today, not the incidental research, but the research done a couple of years ago by the New York Stock Exchange, the more current research by the proxy working group and others, retail investors shouldn't be -- I mean, it shouldn’t be underestimated.  They are paying attention.  They spend a lot of time on the Web.  In fact, company websites are their prime source of information on issuers.  I think we are giving them short shrift and I think because of that, we could get their attention pretty quickly. 

The other thing obviously, and I am being again repetitive, but you need to clean up the communications between the issuer and the individual.  It is clear that if we do any of these things, that becomes probably the first thing that needs to be done.  

TK Kerstetter: Michael, how about from your perspective?  You have the chance to sit down.  Here is -- everybody gripes all the time.  Here is your chance to sit down with the SEC.  What do you pass along around this whole issue of director elections and proxy access and 452? 

Michael McAlevey: I would say to the chairman, let's take a look at your overall agenda here and let's think about what is most important today for the SEC to be actively involved in.  And I am not sure that proxy access and director elections would be at the top of my list, candidly.  I think that restoring confidence in the equity and credit markets, confidence in the SEC's ability to police the markets would be -- let's focus on those initiatives.  
If we decided to include this issue on sort of the top five list of initiatives, I would try to be as data-driven as I could be, in contrast to political and I know that is enormously challenging.  The SEC has historically been a very feisty independent agency and it ahs been able to withstand political pressure from the Hill.  I would try to focus on data-driven -- let's be sure that whatever we are doing here, we get enough input and we get enough data that we feel comfortable that we are giving investors, who the SEC is charged with protecting, what they want.  

TK Kerstetter: Peter, I would be very curious of your views on this.  You have their ear.  What would you be passing along to them at this point in time? 

Peter Clapman: Well, the first thing I would do is listen to what the chairman has already stated on certain issues and really drawing on what Michael has said to get to issues of arriving at the proper balance on some of these important issues.  Now for example, I think it's inevitable based on what the chairman has already stated that something in the area of proxy access is going to come down.  And I think for any issuer to hide and just go into denial that certain things are going to occur would be a mistake to the issuer community.  She has said that there will be some form of proxy access.  In fact, by the end of May, we might very well have it.  

What I would urge on her, and I have written some letters on this topic is to provide for balance, so that to the extent there is proxy access, it is available in appropriate cases, but not something that would be overdone or misused for the wrong reasons.  So I would get to that issue, including what I would get to on 452, because I think just judging the way the SEC is going, for how long this issue has come up, for its connection with majority votes, basically this has been a neglected topic in the past.  
I think it is going to occur and I think, again, issuers should really come to grips with it.  So what I would urge on Chairman Mary Schapiro would be this, that certain things are going to happen, it's the agenda that has been announced.  Let's get some balance, let's hear all the views and make sure that if we go into this at all, we do it in the right way. 

TK Kerstetter: Beverly, let's assume and the straw pole I have taken so far, it appears that everybody believes that this is going to -- the amendment is going to be approved, okay?  So now you are going to go back to your board.  Tell me once this is approved, what kind of changes you envision in the boardroom? 

Beverly O'Toole: Well, I think that it will be harder to recruit good directors for companies that have majority voting, especially if those vote numbers start to come way down and start to get closer to the 50% mark even if they pass. If they are just passing by small margins, I think that is going to be a definite issue in getting new directors.  
For the directors that are already on the board, I think they are going to have to really think long and hard about certain decisions that have already been made.  So, to the extent that majority voting hasn't been legislated and it was a voluntary adoption by the company, is that still the right thing for the company in this new time with broker votes not being permitted any longer?  

The other thing that could happen is majority voting in most companies is in place with the ability for the board to determine not to accept a director's resignation. And usually, the -- board wouldn't take that position without a significant reason, notwithstanding silence in the bylaws.  Boards could come to the conclusion that especially if a director is a target of a hostile or unfair special interest attack and the loss of the retail vote -- because of the loss of the broker vote, you really lost the retail vote -- a loss of that retail vote, that may be a reason why the board would reject that director's resignation and ask that he or she remain on the board. So, that would be a brave position for a board to take.  

But again, things could change wholesale where director elections are concerned if companies still have majority voting, proxy advisory groups still have the very much impact and effect they do today, but exacerbated with the loss of the retail vote and 452 goes away. 

TK Kerstetter: David, you are going to go back after that's approved and have to advise a lot of companies on that side.  So what are you going to tell them in the way of how they should -- what changes they should make and what they should be prepared for? 

David Berger: The most important thing that directors do, as Michael says, directors need to act for the long-term and I am afraid if we just have this one change, it is going to reinforce the concern that directors need to focus primarily on the short-term stock price of a company.  And if directors are focusing more on the stock price than on the long-term health of the company, that is a real problem.  
And so what I am going to try and encourage directors to continue to do, notwithstanding some of the changes that I think encourage them to be more short-term oriented is to remind them of their fundamental duties, and to try to encourage them to try to focus on the long-term agenda.  
And just to go back to your question before, if I had a few moments with SEC Chairman Schapiro, what is suggested as Michael did, which is really that, look at the purpose behind these proxy rules, which haven't been changed for a number of years, and I think it is really time to establish the type of blue ribbon panel that can come in and give an overview and look and to change the rules as a whole in the way that they need to to address modern technology, to address changes in the marketplace, to address changes in the financial world that we've seen over the last several years. 

TK Kerstetter: Kurt, you again must have some opinion about what is going to happen in the boardroom.  You get to look at this at least from a little longer arm's length on what the impact is going to be.  What would you say to those people that now approach you as the chairman of this committee, versus what the thought process was -- what will occur in the boardroom? 

Kurt Stocker: Well, I think we can look back and take a look at what happened when executive comp was put on the proxy.  And there were a number of people who felt that it wouldn't change anything, nothing would be turned down.  And that was pretty true, because what happened is some of the more outrageous plans never made it to the proxy.  And I think we may see some of the same thing if this goes through, that the compensation committees, for example, will have very different conversations if in fact we go to more broker vote, especially majority vote.  And we just won't see some of the things that we might have seen in the absence of this change. 

TK Kerstetter: We have started to receive some questions from our viewing audience, and the first question that we received, is there any change being considered to the voting process today, i.e. to the voting cards sent out by companies to investors?  And I think that has changed.  I think there is online capabilities already.  

David Berger: So if there have been some changes, particularly primarily through what is known as e-proxy, what is ironic about that and, again, it is the law of unintended consequences, is e-proxy was designed -- the purpose for it was to make it easier for individual investors to get involved in the system.  The view was that if you put all these things online, that individual investors would find it easier to vote and easier to get involved in the proxy process.  
I think that research that has been done and the follow-up analysis is unfortunately, individual investors are now voting less frequently with e-proxy than they did before.  So it is another situation where really if there is going to be changes to the system -- and I think everybody agrees that there are some fundamental changes or at least some significant changes that need to be made.  We really need to do some additional research in order to figure out how those changes are going to impact the system. 

TK Kerstetter: Beverly, in your organization in Goldman Sachs, obviously your role on being involved in the corporate secretary's duties, what have you seen relative to the card versus --?

Beverly O'Toole: Well, I was just going to point out, I don't think there has been a lot of change in the wording on the cards.  You are limited in terms of space and especially with [the ISS], you are pretty limited in terms of what you can put in there.  And with the proliferation of shareholder proposals, you are usually taking up a lot of space with the shareholder proposals.  But I was just going to say on e-proxy, I mean, it has been disturbing to see the loss of retail vote.  The savings that issuers have achieved has been phenomenal.  

So the real hope is that we can see the e-proxy and with better education and as people get more used to e-proxy and they really understand what that notice is, that maybe we'll get back to where we were in terms of retail voter participation.  The first year that the notice went out, I think it didn't look like a notice.  I know a lot of corporate secretaries got it and didn't know what it was.  This is our job, right?  But then they have made some changes to that this year and I think that is going to be helpful.  

But I don't think that you are ever going to increase retail voter participation to the levels that people aspire without having some automated mechanism and Kurt, I have the utmost respect for retail voters and retail shareholders.  I just know how busy people get.  And a lot of the retail shareholders don't actually even know what shares they own.  If they have managed accounts, the brokers may be voting -- and may be buying portfolios for them.  They may not know.  
So even when they know that they own some shares in the company, they may not have any interest in voting, again, because they vote with their feet.  So my concern is to get the retail vote, you are going to have to do something along the lines of client-directed voting or something that really automates it for them so they have abilities like institutional investors do, to rely on other third parties to vote for them, et cetera.

TK Kerstetter: Before we even had the chance to go on-air, we had a question that was submitted by someone that I could tell was not the happiest person in the world, because they had all those symbols behind things that sort of say that I'm not happy.  I am not sure what each of them means, but I have seen that it says that. 
 But their point -- their question was relative to this whole issue of the voting of the institutional shares and they specifically mentioned ISS RiskMetrics, which is a lightning rod thing for the director side of things, because they raised opposition when votes are withheld for sometimes technicalities, sometimes for very valid reasons.  But this -- the point of the question was to make sure that that part is included in the review of everything.  
So Peter, that's your world -- a previous world, certainly. 

Peter Clapman: Yes, well, it's my current world as well.  I think -- and this is what I urge the issuers that are listening to this webcast, and that is that you not assume that every institutional investor is going to blindly follow what RiskMetrics advises.  There are many votes out there where institutions have voted contrary to the recommendations of RiskMetrics or other proxy advisors.  I think the key thing is really dialogue between the board, management and all of your shareholders, so that people have an open mind as to your position compared to what the recommendation is going to be.  
If you give up that and just sort of decide that you are not going to engage properly with your investors, the consequence is the new world we are going into is not going to be a very favorable and positive world for you, because changes will occur and the question is, are you going to deal with them constructively, positively, engage with them not just when the annual meeting occurs, but all through the year, discuss corporate governance issues with them. And if they have confidence in you and trust with you, most institutional investors are going to cast their individualized vote and that is what you ought to count upon.  
So it is all well and good to make RiskMetrics or Glass Lewis or anybody else sort of the bogeyman in all of this, but the way to counter that constructively is to just deal with your investors and convince them that on a long-term basis, you are doing the right thing and I think investors will have an open mind on that. 

Michael McAlevey: I think that on a constructive point, one of the things that we have began doing is at our company, not once a year but twice a year, we reach out to -- we are always trying to get more and more, but 30 to 50 top institutional holders in the company to talk to them once in the fall, when you are outside of a solicitation, just what are you worried about?  And then during the solicitation, we will offer ourselves to answer questions for them and they routinely call us.  
So the issue of the role of proxy advisory firms is -- I agree that it is something of a hot button.  For the large institutions, the most well-resourced institutional investors and the most well-resourced corporations, it is already happening.  The communication is happening, okay?  I think where the impact comes is down a tier or two.  You get below the 30 to 50 -- the size of the institution doesn't support its ability to have a separate proxy governance group, or you get a corporation that isn't as well resourced as some of the ones that are represented here, so they don't have people who can be calling and establishing the relationships.  
That is where they are more apt to vote along the recommendations of advisory groups and not to have the ability to reach out to them directly.  So although it is a hot button, there is truth in this.  There is an issue here that is going to, I think, be confronted by the smaller issuers.  

TK Kerstetter: Kurt, can you share with us any of the discussions around this area that maybe occurred on your panel, advisory group? 

Kurt Stocker: Well, I think what -- David might be able to talk to it more, the proxy working group spoke to this and spoke to the need for proxy advisory groups where there are either claimed or real conflicts that there be some oversight of a proxy advisory group, which nobody's really spoken to at this point.  And clearly, I think that is probably more of an institutional issue than an individual issue. 

TK Kerstetter: Okay.  Well, let me move on because we have another question here that was submitted by one of our viewers.  Who are the brokers using for proportional voting today?  When an individual opens a brokerage account, are they asked if they want to be an OBO or NOBO, and is this choice ever refreshed? 

Beverly O'Toole: I will take that one.  There are 11 brokers currently using proportional voting.  I can't name all 11, but I am sure we can get that information on the website somewhere at some point.  I think five of those brokers, including Goldman, use retail proportional voting.  So again, the issue was getting out the retail vote.  So what we did is we looked at retail shares voting and then voted un-voted retail shares in proportion to the retail shares.  
So we are basically putting to one side institutional shares and, again, usually over 90% of those institutions vote anyway.  So the focus is on the retail shares.  So basically, I think those 11 brokers cover about 40% of the market share in terms of outstanding shares.  

With respect to the account openings, yes.  The OBO/NOBO question is on every account opening document that Goldman uses and I am sure that other brokers use as well.  If it is not answered, the default is NOBO, a non-objecting beneficial owner.  So you actively have to choose to be an OBO.  It should be explained in enough detail at the account opening process that they understand what is going on, but my understanding, as an informal anecdote, is a lot of times they don't understand and they don't respond to the question or they choose NOBO, but regardless, they are NOBO.  
Then there is a situation where there is a solicitation because of some proxy contest or what have you, and then they call their brokers very angry that they are getting all these direct solicitations from an issuer or an issuer solicitation agent, and they want immediately to be switched to OBO.  

So my understanding is that we haven't refreshed the OBO/NOBO decision recently.  It is definitely something we talked about in the New York Stock Exchange working group as part of the education subcommittee.  It could be done.  It probably should be done.  But, I think at least brokers think that many of their clients who currently are NOBOs will actually switch to OBOs when it is outlined to them what this means, you chose this and they might choose OBOs as a result. 

TK Kerstetter: Well, we have had another question and I want to make sure we use -- try and deal with as many of these questions as we can.  Do you think this will prompt direct communication between independent directors for a company and key institutional holders?  And I guess there is some risk there still, I mean, the kinds of information that you can pass along can't be selective as far as disclosure.  
But David, I will start with you and I will move down the line here.  

David Berger: And I think Michael and Kurt, or Michael already t referenced this also did Peter, but large companies in many ways are already doing this.  You will see for a number of large companies, for example, are having meetings with either management and/or their independent directors and certain large stockholders.  I think there is a real question as to whether that second or third or fourth layer of the smaller companies are going to do it.  I, frankly, don't think independent directors have signed up to speak directly with the institutional shareholders.  I am not even sure it is entirely appropriate on a lot of levels.  

I do think it is critical, and this is the point that Peter raised and I want to reemphasize it, that there should be someone from the company -- and whether it is the independent directors or whether it is management and perhaps the chairman or the independent chairman, some portion of the company has to be speaking to the company's stockholders on a regular basis, not just when you are seeking to solicit a vote from them, whether it is twice a year or some other time period.  And to the extent this furthers that communication effort, I think it is a great thing and I do think it is likely to occur. 

TK Kerstetter: Peter? 

Peter Clapman: I think we are in a new world, and basically whatever independent directors signed on for a couple of years ago in a world of majority vote, in a world that other developments might occur, I think a company has got to be prepared and they have got to make an assessment of what the issues are, whether there are any vulnerable points in terms of the credibility they have with shareholders, be it compensation, audit practices, anything at all, and in the right set of cases, certainly somebody from the company ought to be in regular communication with shareholders.  
It may very well be in the right case that an independent director has got to do it.  Obviously, it is not going to occur all the time.  It can be done on a basis that doesn't violate any legal standards and I think it's, frankly, a smart thing for more and more companies to be aware that that's going to be the new world they are in and to do it in a smart way.  And I can only suggest that the companies that do this well will live much better in the new world that we are going to be in, than companies that ignore it or are in a state of denial as to whether it is necessary. 

David Berger: I will say again, it does give me a lot of concern about short-termism.  The Schumer bill of rights now proposes one-year annual elections for all boards and we've seen a movement away from classified directors.  If what we are moving to is a system where directors are supposed to go before their shareholders regularly to try and run for reelection every year, I mean, even Congressmen are elected every two years, Senators every six years, the President every four years.  
Being the director of a corporation is a complicated job and notwithstanding the fact that a lot of directors are out of favor for what has been going on in corporate America over the last several years or few years.  It is still a difficult and complicated job. And, I think there is going to be a concern if what we are going to is annual elections for directors where they are going to be voted on depending upon how high the company stock price has done over the last year.  

Beverly O'Toole: I would echo exactly what David just said.  I think those are the concerns, but I do think it is important for directors to meet with shareholders and good governance is listening to your shareholders. And so, having those meetings is important.  

TK Kerstetter: Isn't this last economic bust pretty much representation of what we've seen all along the way though, where a handful of companies are making poor choices that sort of paint all public companies. And there is a lot of public companies out there toddy that are making very good decisions and their boards have good policy, but the media just plays up the poor situations to such a level that all boards are painted with that single brush.  So, are all companies really in need of all this reform, or is this the example of where a few taint it for the group? 

David Berger: From me, I think there is a little bit of both.  So, I think there is -- the media does sensationalize a large part of it.  I think the issue that has galvanized a lot of people is executive compensation, where I do think a lot of boards have been a bit lax on some of the executive compensation issues and I think that has created the impression that boards need to be -- there needs to be greater access to shareholders to boards because of that issue.  

TK Kerstetter: Well, part of that is a shame because I think this panel knows that while executive compensation is really a critical topic, it falls under a bigger issue called risk and that is what boards are faced with is managing risk for the corporation, particularly preventing catastrophic risk, which is what we have unfortunately seen of late on that side.  Not that executive comp isn't important, but I can tell you, every media call I get, they want to talk about what they believe is the most important issue for the board, and I say, oh, you mean risk, and they say, no, we mean executive compensation.  
So there is still a little bit of that Lifestyles of the Rich and Famous that I think, again, the media -- it goes to my point of the media playing up certain things where clearly I think risk management is still at the core of what is the biggest challenge for a board, of which executive comp falls under that. 

Kurt Stocker: Just one related point though, TK, on that.  I have also heard the new chairman of the SEC talk about one reform that she is probably going to propose in terms of proxy disclosure, which is greater disclosure of the qualifications of directors.  And I would very strongly welcome that from an investor point of view.  Very often, there is too little in the way of explanation of why a board is constructed the way it is.  And ultimately, shareholders, investors are reliant on a strong, good board of directors and the more disclosure in terms of increasing qualifications of directors, I think the better the system will be. 

TK Kerstetter: Do you worry about too much disclosure?  So I am a big -- I have real concerns about executive compensation.  I think it is the problem in some ways that has led to a lot of these excesses that I see.  But at the same time, I think the disclosures that we have to give on executive compensation is, in some ways, mind-numbing.  I mean, you read a proxy on executive compensation -- how long was yours, Michael? 

Michael McAlevey: It constitutes nine-tenths of our proxy statement now. 

TK Kerstetter: I mean, I don't think anybody can read it.  I mean, you try to put it in plain English, but I think it is very difficult as a practical matter for an investor to read it.  

Kurt Stocker: The SEC required it so -- it is a question of whether a good reform will occur there and I hope it does.  But I think disclosure on director qualifications would be a very positive thing, because ultimately, we want the best people serving in these roles and very often, shareholders do not understand because they are not given the information to appreciate just how a board was put together -- what skills are on that board.  And ultimately, I think this would be a good step. 

TK Kerstetter: Well, one thing we are sure about, this will not be a boring year in the world of governance.  I suspect that it is going to be pretty exciting.  I have one more technical question that was submitted that we have time for.  And that question was, should companies consider decreasing their quorum requirements to address investor apathy?  David? 

David Berger: So -- sure.  Well, so -- that is an interesting issue.  It is actually one that was looked at in connection with the proxy working group, whether or not quorum requirements should be or could be decreased.  Again, historically, quorum requirements were not always as high as they are now.  It may be something that should be looked at as a way of making it easier, although again, because of institutional ownership, it is not that companies have a problem reaching the quorum so much it is just that all of the votes for directors are typically going to be, or at least a larger percentage are going to be institutional investors. 

Beverly O'Toole: It is also the timing of reaching quorum. 

David Berger: Correct. 

Beverly O'Toole: Issuers get very nervous if eight to nine days before a meeting, you are nowhere near quorum, because you really want to make sure you have your annual meeting and you have a quorum.  So sometimes without the broker voting, the concern is you would still reach quorum, but you might reach it the day before the meeting. 

David Berger: Exactly. 

Michael McAlevey: Can I go back to the advising, Mary Schapiro again?  In addition to being data-driven -- what I would put in that group, this whole issue of proportional voting is something that I think is actually quite encouraging.  I don't think that it is an end in and of itself.  I see it as a bridge and it's a private ordering sort of remedy.  
I mean, what you have is the brokerage community, its customers, the institutions, the issuers.  And it seemed that this was something that was emerging as something that, again, wasn't an end in and of itself.  I think most people agree that the system is imperfect and it needs to be taken several steps forward.  But for now, it was a way to get a better approximation of what the entire polity wanted.  

And to the extent that 452 is amended to remove broker discretionary voting and uncontested director elections, you are going to lose that because the authority that the brokers use to implement proportional voting is that discretionary authority.  So when out goes 452, out goes this flame of proportional voting, and I think that that would be unfortunate. 

TK Kerstetter: Well, that concludes the time that we have available for this panel.  I would like to thank David, Peter, Beverly, Michael and Kurt.  All of you are being experts to offer to this great topic here.  I think it may spur the need to come back again now that we have the bill of rights and other things.  I am sure we have just sort of opened up the can at this point on what kind of discussions would be helpful.  I do know that there are boards -- a lot of directors who are not familiar with 452 or what is happening.  So, I do believe there is an education process that is going to have to occur out of this on that side.  

I will tell any of you that have been viewing this webcast, you will be sent from the New York Stock Exchange a little survey to ask you some questions about some information.  We encourage you to complete that.  If you have other questions, we encourage you to add them to that survey and we will make sure that somebody gets back to you.  For the New York Stock Exchange and for our corporate board member, I just want to say, thanks for this opportunity, I hope it was helpful, and we'll look forward to seeing you at the next webcast.  Thank you.  
